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GOLDBERG, Special Trial Judge: These consolidated cases

were heard pursuant to the provisions of section 7463 of the
I nternal Revenue Code in effect at the tinme the petitions were
filed. The decisions to be entered are not reviewabl e by any
ot her court, and this opinion should not be cited as authority.

Unl ess ot herw se indicated, subsequent section references are to



- 2 -
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.
Respondent determ ned deficiencies in petitioners’ Federal

i ncone taxes and additions to tax as foll ows:

WlliamH Bruecher 111--Docket No. 21530-03S
Taxabl e Defi ci ency Addition to Tax
Year Sec. 6651(a) (1)
1998 $17, 602 - 0-
1999 $10, 077 $504

Br uecher Foundati on Services, Inc.--Docket No. 21531-03S

Taxabl e Defi ci ency Addition to Tax
Year Sec. 6651(a) (1)
3/ 31/ 2000? $3, 792 $948

Corporate fiscal tax year ending Mar. 31, 2000.

After concessions, the issues for decision are: (1) Wether
petitioner WIlliamH Bruecher, |1l received constructive
di vi dends from Bruecher Foundation Services, Inc., in tax years
1998 and 1999 in the amounts of $33,082 and $48, 112,
respectively; and (2) whether petitioner Bruecher Foundation
Services, Inc., is liable for the addition to tax under section
6651(a) (1) in the anmbunt of $948.

Backgr ound

Sone of the facts have been stipulated and are so found.

The stipulation of facts and the attached exhibits are
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i ncorporated herein by this reference. Petitioner WIlIliamH.
Bruecher 1l (M. Bruecher) resided in Austin, Texas, and
petitioner Bruecher Foundation Services, Inc. (Bruecher
Foundation) had its principal place of business in Texas at the
time of the filing of the respective petitions.

M. Bruecher started Bruecher Foundation as a sole
proprietorship in 1989 and incorporated it in approximately 1994.
Bruecher Foundation was engaged in the business of repairing
foundati ons of hones and “light” apartnent buildings. M.
Bruecher is the sol e sharehol der of Bruecher Foundation and its
chi ef executive. He actively operates Bruecher Foundati on.

Bruecher Foundation has a history of not paying M. Bruecher
a salary or a dividend. During the taxable years in issue, M.
Bruecher did not maintain a personal bank account. M. Bruecher
used Bruecher Foundation’s bank account as his own, paying both
hi s personal expenses and sone expenses related to his Schedule C
“l andscapi ng/ f oundati on” business fromthe corporate bank
account. During those years, M. Bruecher maintained a business
banki ng account for his Schedul e C business, which account was
separate from Bruecher Foundation’s corporate banking account.
Bruecher Foundation characterized the paynents of M. Bruecher’s
personal expenses as “advances”, recording the amounts paid on
his behalf on its books under the account headi ng “Advance -

Bruecher, VWM "
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Early in 1998, the balance in the “Advance - Bruecher, WM~
account grew to nore than $191, 000. At that point, M.
Bruecher’ s accountant reclassified about $114, 000 of these
advances as wages paid to M. Bruecher and filed an anmended Form
941, Enployer’s Quarterly Federal Tax Return, for the first
quarter of taxable year 1998, reporting said paynent.! M.
Bruecher reported the $120, 000 as wages on his 1998 Form 1040,
U.S. Individual Incone Tax Return. After the reclassification,

t he “Advance - Bruecher, WM” account had a bal ance of about
$77, 000.

M . Bruecher continued to pay his personal expenses fromthe
corporation’s bank account. Wthin 9 nonths of the deened
paynment of wages, the balance in the “Advance - Bruecher, WM~
account increased to $120,325.48. The follow ng table contains
exanpl es of expenses recorded under the “Advance - Bruecher, WM~
account and are taken directly from Bruecher Foundation’s general

| edger for the relevant tinme period:

The followi ng table reconciles the decrease in the “Advance
- Bruecher, WM ” account and Bruecher Foundation’s deened paynent
of wages:

Decrease in “Advance - Bruecher, WM~ $114, 019. 20
Social Security tax (payroll tax) 4, 240. 80
Medi care tax (payroll tax) 1,740.00

Tot al 120, 000. 00
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Paynment Type Dat e Nunber Nane of Payee Meno Anount
Check 06/ 03/ 1998 9884 Kar en Robi nson Chi I d Support $800. 00
Check 06/ 12/ 1998 9908 Lori Bruecher Per Divorce 2, 000. 00

Agr eement
Check 07/04/1998 10022 Al bert sons 68. 03
Check 07/07/1998 10028 Best Buy Tel evi si on 443. 80
Check 09/ 04/1998 10126 Sevent een Magazi ne Sub. 29.95
Check 09/11/1998 10267 Green Tree Har| ey Davi dson 355. 04
Check 09/ 15/1998 10276 Mar gar et Sea Doo 500. 00
Ki | patrick
Check 10/ 11/1998 10399 Pat H. Boat Repair 300. 00
Check 12/ 10/ 1998 10640 I nt er nal 1997 1040 t ax, 425. 80
Revenue Service penalty & int.

As this table shows, M. Bruecher used Bruecher Foundation's
bank account to pay various personal expenses. Rather than
recogni zi ng any of these paynents made on behalf of M. Bruecher
as deened wages or dividends, the paynents continued to be ear-
mar ked as “advances” and caused the “Advance -Bruecher, WM~
account to exceed $141,000 at the cl ose of Bruecher Foundation’s
fiscal year ending March 31, 1999. Even with certain adjustnments
to the “Advance - Bruecher, WM” account? to recogni ze rent paid
to M. Bruecher for the corporation’s use of real property, by
the cl ose of cal endar year 1999, the account bal ance exceeded
$200, 000.

There were no witten agreenents such as promn ssory notes
bet ween M. Bruecher and Bruecher Foundati on concerning the
“advances” to M. Bruecher. M. Bruecher did not give any
collateral in consideration for these “advances”. Bruecher

Foundation did not ask for or charge M. Bruecher interest and

2For the fiscal year ending Mar. 31, 2000, the account
“Advance - Bruecher, WM ” was | abel ed “Advance O ficer” in
Bruecher Foundation’s general | edger.
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did not require a repaynent schedule for such “advances”.
Bruecher Foundation did report the “advances” as a liability on
each of its Fornms 1120, U. S. Corporation Incone Tax Return,
Schedul e L, Bal ance Sheets per Books for the fiscal tax years
1998 and 1999.

In the notice of deficiency issued to M. Bruecher,
respondent determned that for tax years 1998 and 1999 he
recei ved constructive dividends in the anounts of $33,082 and
$48, 112, respectively. These anounts were conputed by using
figures in the “Advance - Bruecher, WM” account adjusted as
fol |l ows:

Tax Year 1998

Dat e Anpunt

04/ 01/ 1998 - Begi nni ng bal ance $77, 318

12/ 31/ 1998 - Endi ng bal ance 120, 325

Difference - Increase in bal ance 43, 007
Cor por at e expenses paid by

M . Bruecher!? 9,925

Net constructive divi dends 33,082



Tax Year 1999

Dat e Anpunt
01/ 01/ 1999 - Begi nni ng bal ance $120, 325
12/ 31/ 1999 - Endi ng bal ance 177, 863
Difference - Increase in bal ance 57,538
Cor por at e expenses paid by
M . Bruecher!? 9,426
Net constructive divi dends 48,112

1Such expenses could arguably be classified as contributions
of capital by M. Bruecher to his corporation; however,
respondent used these anmounts to reduce the net constructive
di vi dends.

Di scussi on

1. Constructive Dividends

As stated previously, respondent determ ned that M.
Bruecher received constructive dividends from Bruecher Foundation
in tax years 1998 and 1999 in the amobunts of $33,082 and $48, 112,
respectively. However, M. Bruecher argues that such
di stributions were |oans from Bruecher Foundati on and were nade
with the intent of being repaid.

The Conmm ssioner is authorized to reconstruct incone in
accordance wth any reasonable nmethod that accurately reflects

actual incone. Secs. 446(b), 6001; Petzoldt v. Conm ssioner, 92

T.C. 661, 687 (1989); Menequzzo v. Commi ssioner, 43 T.C 824, 831

(1965); see Taglianetti v. United States, 398 F.2d 558, 562 (1st
Cr. 1968), affd. on other grounds 394 U. S. 316 (1969). The
reconstruction of a taxpayer’s inconme need only be reasonable in

light of the surrounding facts and circunstances. dddio v.
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Comm ssi oner, 54 T.C. 1530, 1533 (1970); Schroeder v.

Conm ssioner, 40 T.C. 30, 33 (1963). Furthernore, it is

axiomatic that “The Conm ssioner and the review ng courts are
permtted to fully exam ne any transaction to determne its

econom c and financial reality.” Noble v. Conmm ssioner, 368 F.2d

439, 443 (9th Cr. 1966), affg. T.C. Meno. 1965-84. Those
transactions which | ack econom c substance may be ignored. See,

e.g., Gegory v. Helvering, 293 U S. 465, 467 (1935); Mihich v.

Comm ssi oner, 238 F.3d 860, 864 (7th Gr. 2001), affg. T.C. Meno.

1999-192.
Section 61(a) defines gross incone as “all income from
what ever source derived”. The regul ations denonstrate the terms
expanse: “G&Goss incone includes inconme realized in any form
whet her in noney, property, or services.” Sec. 1l.61-1(a), |Incone

Tax Regs.; see Han v. Comm ssioner, T.C Meno. 2002-148 (citing

Conm ssioner v. denshaw dass Co., 348 U S. 426, 431 (1955)).

As the Suprenme Court expl ained, an anount “constitutes taxable
i ncome when its recipient has such control over it that, as a
practical matter, he derives readily realizable econom c val ue

fromit.” Rutkin v. United States, 343 U. S. 130, 137 (1952).

However, funds distributed by a corporation to a sharehol der
over which the sharehol der has dom nion and control generally are

t axed under the auspices of section 301(c). Barnard v.

Commi ssioner, T.C Menp. 2001-242. Pursuant to section 301(c), a
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dividend is taxed as ordinary incone only to the extent of the
distributing corporation’s earnings and profits;3 any excess is a
nont axabl e return of capital to the extent of the taxpayer’s
basis; and any remai ni ng anount received is taxable as capital
gain fromthe sale or exchange of a capital asset. Sec.

301(c) (1), (2), and (3); Truesdell v. Conm ssioner, 89 T.C 1280,

1295-1298 (1987); Barnard v. Comm ssioner, supra. The parties

have stipulated that for the fiscal years ending March 31, 1999
and March 31, 2000, Bruecher Foundation had current and
accunul ated earnings and profits in excess of the “advances” at
i ssue in these cases.

It is well established that “A greater potential for
constructive dividends * * * exists in closely held corporations,
wher e deal i ngs between stockhol ders and the corporation are

commonly characterized by informality.” Zhadanov v.

Conmi ssioner, T.C. Menp. 2002-104.

“Cor porate expenditures constitute constructive dividends
only if 1) the expenditures do not give rise to a deduction on
behal f of the corporation, and 2) the expenditures create
‘econom c gain, benefit, or inconme to the owner-taxpayer.’” P.R

Farnms, Inc. v. Conm ssioner, 820 F.2d 1084, 1088 (9th G r. 1987)

(quoting Meridian Wod Prods. Co. v. United States, 725 F.2d

3The determ nation and cal cul ati on of earnings and profits
is governed by sec. 316 and the regul ati ons pronul gat ed
t her eunder.
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1183, 1191 (9th Cir. 1984)), affg. T.C. Menp. 1984-549). *“The
crucial concept in a finding that there is a constructive
dividend is that the corporation has conferred a benefit on the
sharehol der in order to distribute avail able earnings and profits

W t hout expectation of repaynent.” Truesdell v. Conmm Sssioner,

supra at 1295 (citing Noble v. Conm ssioner, supra at 443); see

Wllians v. Conm ssioner, 627 F.2d 1032, 1034 (10th G r. 1980)

(quoting Wrtham Mach. Co. v. United States, 521 F.2d 160, 164

(10th Gir. 1975)), affg. T.C. Memp. 1978-306.

“To constitute a distribution taxable as a dividend, the
benefit received by the sharehol der need not be considered
as a dividend either by the corporation or its sharehol ders,
decl ared by the board of directors, nor other fornmalities

of a dividend declaration need be observed, if on all the
evidence there is a distribution of avail able earnings or
profits under a claimof right or wi thout any expectation of
repaynent.” * * *

Nobl e v. Conm ssioner, supra at 443 (quoting Cark v.

Conm ssi oner, 266 F.2d 698, 711 (9th Cr. 1959)). A

“constructive dividend” is “sinply a corporate disbursenent that
is a dividend in the contenplation of |aw though not called such

by the corporation making the disbursenent.” United States V.

Mews, 923 F.2d 67, 68 (7th Cr. 1991). Furthernore, to be a
constructive dividend to a sharehol der, the corporation need not
pay it directly to the shareholder. [d.

The first consideration in determ ning whether a
sharehol der’s withdrawal s or advances from a corporation

constitute | oans or constructive dividends is whether, at the
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time of the withdrawal s or advances, the sharehol der intended to
repay the anmounts received and the corporation intended to

require repaynment. Mele v. Conm ssioner, 56 T.C. 556, 567

(1971), affd. wi thout published opinion 474 F.2d 1338 (3d G r
1973). Respondent’s determ nation that the w thdrawal s or
advances constitute constructive dividends, and therefore gross
inconme, is presunptively correct, and petitioners bear the burden

of proving that respondent’s determination is erroneous. Rule

142(a); Welch v. Helvering, 290 U.S. 111 (1933); Mele v.

Conm ssi oner, supra at 567. Section 7491(a) shifts the burden of

proof to the Comm ssioner under certain circunstances. The
burden does not shift with respect to any factual issue relating
to the present cases because petitioners did not introduce
credi bl e evidence. Sec. 7491(a)(1).

A court may |l ook to various factors to determne intent to
repay, but, once the taxpayer’s intent is found, that finding is
conclusive of the legal issue of |oans versus dividends. Busch

v. Conmm ssioner, 728 F.2d 945, 948-949 (7th Cr. 1984), affqg.

T.C. Meno. 1983-98. The issue of taxpayer intent in the |oan
versus dividend context is a question of fact, and, even though
one nust | ook at objective facts to determne intent, it is the
taxpayer’s actual intent or actual notive with which the Court is

concer ned. ld. at 949; see also United States v. Ponponi o, 563

F.2d 659, 662 (4th Cr. 1977); Livernois Trust v. Conm ssioner,
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433 F.2d 879, 883 (6th Cr. 1970), affg. T.C. Meno. 1969-111

Berthold v. Conmm ssioner, 404 F.2d 119, 121 (6th GCr. 1968),

affg. T.C. Menb. 1967-102.
Establ i shing the taxpayer’s intent by direct evidence is

extrenely difficult. Dean v. Comm ssioner, 57 T.C 32, 43-44

(1971). Consequently, we nmust consider the taxpayer’s testinony
that he intended to repay, although such testinony is not

determ native, and nust consider objective factors to determ ne
whet her an advance constitutes a |loan or a dividend. The
follow ng objective factors are often considered in deciding
whet her shar ehol der withdrawal s or advances from a corporation
are loans or constructive dividends: (1) The extent of

shar ehol der control of the corporation; (2) the retained earnings
and dividend history of the corporation; (3) the size of the

w thdrawal s; (4) the presence of conventional indicia of debt,
such as prom ssory notes, collateral, and provision for interest;
(5) treatnent of advances in corporate records; (6) the history
of repaynent; and (7) the sharehol der’s use of the funds. Busch

V. Conm ssioner, supra at 948; see also Alterman Foods, Inc. V.

United States, 505 F.2d 873, 877 n.7 (5th Cr. 1974).

O her objective criteria include “‘whether the corporation
i nposed a ceiling on the anmounts that m ght be borrowed, whether
there were definite maturity dates, attenpts to force repaynent,

intention or attenpts to repay, and the shareholder’s ability to
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liquidate the loan.”” WIllians v. Conm ssioner, supra at 1035

(quoting Dolese v. United States, 605 F.2d 1146, 1153 (10th Cr

1979)). None of these factors, standing alone, is determ native

of the issue before us. Alternan Foods, Inc. v. United States,

supra at 876-877 n.6. However, these factors are useful in
determ ning whether there is a true intention to repay.

As previously stated, M. Bruecher is the sol e sharehol der
of Bruecher Foundation. He actively directs and operates
Bruecher Foundation and nakes the decisions as to the timng,
anounts, and uses of the funds advanced by Bruecher Foundati on.

Prior to 1998, Bruecher Foundation had paid M. Bruecher
neither a salary nor a dividend. M. Bruecher first received a
salary early in 1998 when his accountant reclassified about
$114, 000 of “advances” as wages. It is clear that M. Bruecher
used Bruecher Foundation’s bank account to pay his own personal
expenses and in certain instances expenses related to his
Schedul e C “l andscapi ng/ foundati on” business. [In fact, for tax
years 1998 and 1999, M. Bruecher nmintained a business banking
account for his Schedul e C business, which was separate from
Bruecher Foundation’s banking account. He did not naintain his
own separate personal bank account.

There were no witten agreenents such as prom ssory notes
bet ween M. Bruecher and Bruecher Foundation concerning the

“advances” to M. Bruecher. M. Bruecher did not give any
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collateral in consideration for these “advances”. Bruecher
Foundation did not ask for or charge M. Bruecher interest and
did not require a repaynent schedule for such “advances”.

Bruecher Foundation did report the “advances” as a liability on
each of its Fornms 1120 for the fiscal tax years 1998 and 1999.

As previously noted, in the notice of deficiency issued to
M. Bruecher, respondent determ ned for tax years 1998 and 1999
that he received constructive dividends in the anbunts of $33, 082
and $48, 112, respectively. The conputation of these anmounts was
previ ously expl ained. Furthernore, M. Bruecher did not argue
t hat such anmounts were inaccurate.

M. Bruecher argues that he intended, in good faith, to
create a debtor/creditor relationship with Bruecher Foundation
and that he did have the intent of repaying these “advances”.
However, the only evidence presented by M. Bruecher which would
i ndicate that these “advances” were | oans was the corporate
income tax returns (Fornms 1120) and M. Bruecher’s self-serving
testinony. However, while this evidence is to be considered, it
is not controlling. “Book entries and records may not be used to
conceal a situation which is not inreality what it is nmade to

appear.” Fenn v. Comm ssioner, T.C Meno. 1980-229.

Based upon the objective circunstances, we nust reject M.
Bruecher’s contention that the “advances” at issue were bona fide

| oans. W concl ude that such anpbunts were constructive divi dends
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distributed to M. Bruecher from Bruecher Foundati on.
Respondent’ s determ nation that M. Bruecher received
constructive dividends is sustained.

2. Section 6651(a)(1)--Failure To File

Respondent determ ned that Bruecher Foundation is |liable for
an addition to tax under section 6651(a)(1) in the anount of $948
for taxable year ended March 31, 2000.

Section 6651(a)(1l) inposes an addition to tax for the
failure to file tinely a required return unless the failure is
due to reasonabl e cause and not due to willful neglect.
“Reasonabl e cause as applied in section 6651 has been defined as
the ‘exercise of ordinary business care and prudence.’” Estate

of Duttenhofer v. Conm ssioner, 49 T.C. 200, 204 (1967) (quoting

Sout heastern Fin. Co. v. Conm ssioner, 153 F.2d 205 (5th Gr

1946), affg. 4 T.C. 1069 (1945)), affd. 410 F.2d 302 (6th Gr
1969); see also sec. 301.6651-1(c)(1), Proced. & Adm n. Regs.
(“If the taxpayer exercised ordinary business care and prudence
and was neverthel ess unable to file the return wthin the
prescribed tine, then the delay is due to a reasonabl e cause.”).
Whet her the failure to file on tine was due to reasonabl e
cause is primarily a question of fact to be decided fromall the

circunstances in a particular case. See Estate of Duttenhofer v.

Conmi Ssi oner, supra.
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Bruecher Foundation’s tax return for taxable year ending
March 31, 2000, was filed nore than 8 nonths after the due date
of June 15, 2000. Bruecher Foundation clains that its failure to
fileits returnin a tinely manner was due to reasonabl e cause in
t hat Bruecher Foundation relied on its accountant to file a
request for an extension for such tax return. M. Bruecher
testified that his accountant, Richard Heiling (M. Heiling),
usual ly filed for extensions for Bruecher Foundation returns and
that he believed M. Heiling had done so for taxable year ended
March 31, 2000. However, M. Bruecher failed to produce any
evi dence that an extension request was filed or that his reliance
was reasonable. Accordingly, although Bruecher Foundation has
provided a reason for failing to tinmely file, it has not provided
a reason for which its failure to file can be excused.

3. Concl usi on

We have considered all of the other argunents nade by the
parties, and, to the extent that we have not specifically
addressed them we conclude they are without nerit.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Decisions will be entered

for respondent.




